











TEMPORARY LIMITED
WATER UTILITY
EASEMENT

Document Number AGREEMENT

This Temporary Limited Water Utility Easement
Agreement is entered into by Kerry S. Brown (the
“Owner”), as grantor, and the City of Oconomowoc (the
“City”), as grantee.

RECITALS:

A. The Owner is the fee holder of certain real property
in the City of Oconomowoc, Waukesha County,
Wisconsin, as more particularly described on Exhibit A

attached hereto. Recording Area

B. The City has requested that the Owner grant a non- Name and Return Address:
lusive, t t (the “E £”) for th City Clerk

exclusive, temporary easement (the “Easement”) for the City of Oconomowoc

purposes of temporary staging and boring a municipal 174 East Wisconsin Ave.

water line, which Easement is described on the attached Oconomowoc, WI 53066

legal description (Exhibit-B) and shown on the attached
sketch (Exhibit B-1), both of which are incorporated
herein by reference (the “Utility Easement Area”).

OCOC TAX KEY # OCOC
0563.018

Parcel Identification Number (PIN)

AGREEMENT:

For good and valuable consideration, the receipt and sufficiency of which are acknowledged, the parties
agree as follows:

1. Grant of Easement. The Owner grants to the City and its licensees a non-exclusive, temporary easement
(“TLE”) for staging and boring of a water line and its related fixtures, equipment, and appurtenances, as is
reasonably necessary for the purpose of this Easement.

2. Notice Prior to Construction. The City has notified the Owner that construction activities authorized
within the Utility Easement Area under this TLE shall commence on or after May 30, 2023. Construction,
repair and maintenance work done by the City and its licensees shall be performed in a good and
workmanlike manner, at the sole expense of the City. All work done by the City and its licensees shall be
performed in such a manner as to minimize any interference with the Owner’s use of the Utility Easement
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Area and its abutting property.

3. Indemnification. In consideration of this grant of easement, the City shall indemnify, defend, and save
the Owner harmless from any and all claims, liabilities, losses, damages, demands and causes of action,
including the City’s connection to and use of the water main line located in the Utility Easement Area. It is
also understood that during the time any improvements are located on the Owner’s property pursuant to this
Easement, the City shall indemnify and save the Owner harmless from any and all claims for injury or death
to any person or for damage to property of any person, including reasonable attorneys’ fees and court costs
arising out of the City’s use of the Utility Easement Area.

4. Consistent Uses Allowed. The Owner reserves the right to use the Utility Easement Area to the fullest
extent permitted by law and in a manner consistent with the rights herein conveyed, including the right to
install plantings and landscaping in and over the Utility Easement Area.

5. No Warranties. The Owner makes no representations or warranties of any kind, express or implied,
regarding the ownership of any improvements that may be located within the Utility Easement Area or the
suitability of the Utility Easement Area or existing improvements for use by the City.

6. Restoration of Surface. The City and its licensees agree to promptly restore, at its expense and in a
manner satisfactory to the Owner, any and all damage to any building or improvement located on the
Owner’s property, including, but not limited to, grass, trees, shrubs, plantings or landscaping which shall be
done as a result of the constructing or maintenance of said water main line and related improvements, and
the City further agrees to repair, replace and resurface any disturbed area to the condition which it was prior
to the construction or maintenance. For the avoidance of doubt, the City expressly agrees to promptly
restore, at its expense and in a manner satisfactory to the Owner, (i) any and all damage to the boat house
located on the Owner’s property (the “Boat House”) and (ii) plant trees that are the equivalent height of the
trees that were damaged.

7. Covenants Run with Land. All of the terms and conditions in this Agreement, including the benefits and
burdens, shall run with the land and shall be binding upon, inure to the benefit of, and be enforceable by the
Owner and the City and their respective successors and assigns.

8. Legal Fees. The City shall pay up to $5,000 of Owner’s out-of-pocket legal fees incurred in connection
with negotiating this Easement, with such payment to be made upon execution of this Easement.

9. Lateral Lead Line Replacement. The City shall pay all costs associated with removal of any lead lateral
pipe line located on the Owner’s property. The City acknowledges such payment of removal costs are in
addition to any government benefit program that Owner may participate in for having said lead line
removed.

10. Boat House. The Owner is entering into this Easement based on representations by the City that the
property Owner can re-build the existing Boat House should any damage occur to it related to the Easement.
In the event of damage to the Boat House, the City shall support Owner to the fullest extent permitted by
law in obtaining a zoning variance so the City can make any necessary repairs to the Boat House. In
addition, the City waives any right to challenge the property Owner’s right to replace any damage caused to
the Boat House.
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11. Liquidated Damages. In the event the Boat House is damaged, and the City is unable to repair the
Boat House to the condition it was prior to the Easement (regardless of the reasoning), the City agrees to
pay to Owner the sum of One Hundred Fifty Thousand Dollars ($150,000.00), with such number
representing liquidated damages. The City acknowledges that any damage to the Boat House will be
difficult to ascertain and that the amount of loss or damages likely to be incurred is incapable of, or is
difficult to precisely estimate, and the amount specified in this Section 11 bears a reasonable relationship to,
and is not plainly or grossly disproportionate to, the probable loss likely to be incurred in connection with
any failure by the City to repair the Boat House to the condition it was prior to the Easement.

12. Termination. This Easement shall automatically terminate upon completion of the staging and boring
work, but in any event, no later than July 31, 2023 (the “Termination”). Notwithstanding the Termination,
the parties agree that in the event of a public emergency, the City will be permitted to use, and only use, the
Utility Easement Area to perform necessary maintenance work to address and remediate such public
emergency.

13. Governing Law. This Agreement shall be construed and enforced in accordance with the internal laws
of the State of Wisconsin.

14. Entire Agreement. This Agreement sets forth the entire understanding of the parties and may not be
changed except by a written document executed and acknowledged by all parties to this Agreement and duly
recorded in the office of the Register of Deeds for Waukesha County, Wisconsin.

15. Notices. All notices to either party to this Agreement shall be delivered in person or sent by certified
mail, postage prepaid, return receipt requested, to the other party at that party’s last known address. If the
other party’s address is not known to the party desiring to send a notice, the party sending the notice may
use the address to which the other party’s property tax bills are sent. Either party may change its address for
notice by providing written notice to the other party.

16. Invalidity. If any term or condition of this Agreement, or the application of this Agreement to any
person or circumstances, shall be deemed invalid or unenforceable, the remainder of this Agreement, or the
application of the term or condition to persons or circumstances other than those to which it is held invalid
or unenforceable, shall not be affected thereby; and each term and condition shall be valid and enforceable
to the fullest extent permitted by law.

17. Waiver. No delay or omission by any party in exercising any right or power arising out of any default
under any of the terms or conditions of this Agreement shall be construed to be a waiver of the right or
power. A waiver by a party of any of the obligations of the other party shall not be construed to be a waiver
of any breach of any other terms or conditions of this Agreement.

18. Mandatory Mediation. All claims, disputes and other matters in controversy between the City and the
Owner arising out of or pertaining to this Easement, excepting therefrom claims for indemnity, shall first be
submitted for resolution by non-binding mediation conducted under the auspices of the JAMS or other
mutually agreeable dispute resolution service.

19. No Public Dedication. Nothing in this Agreement shall be deemed to be a gift or dedication of any
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portion of the easements granted under this Agreement to the general public or for any public purpose
whatsoever.

20. Severability. If any term or condition of this Declaration or the application of this Declaration to any
person or circumstance shall be deemed invalid or unenforceable, the remainder of this Declaration or the
application of the term or condition to persons or circumstances other than those to which it is held invalid
or unenforceable shall not be affected thereby, and each term and condition shall be valid and enforceable to
the fullest extent permitted by law.

[signatures continue on next page]
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